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423, 4 Southern 71 ; Upton v. Times-Democrat Pub. Co., 104 La. Ann. 141, 28 
Southern 970. In North Carolina and Ohio it has been held that similar 
charges made orally are not actionable. McDowell v. Bowles, 53 N. C. 184; 
Barrett v. Jarvis, I Ohio, 84. The point appears not to have arisen elsewhere. 

Master and Servant — Concurrent Negligence of Master and Fellow 
Servant. — Plaintiff was a locomotive fireman on a lumber train owned and 
operated by defendant. Through the negligence of the engineer logs were 
loaded in such a manner as to make it impossible to use the brakes. In going 
down grade the speed of the train became very great and could not be 
checked. The rails spread, owing to the fact that the ties were decayed, the 
train was derailed and plaintiff sustained severe injuries. He sues the com- 
pany for damages. Held, that he was entitled to recover. Fuller v. Tremont 
Lumber Co. et al. (1905), — La. — , 38 So. Rep. 164. 

The defense was that the injury was caused by the negligence of the engi- 
neer in improperly loading the cars. If this were the sole cause of the acci- 
dent, then under the fellow servant rule there could be no recovery against 
the master. But the injury complained of was caused by the concurrent negli- 
gence of the master and the fellow servant, for the master was bound to fur- 
nish a reasonably safe track and equipment. Under such circumstances the 
mere fact that the negligence of the fellow servant contributed to the injury 
does not relieve the master from liability. C. & A. R. R. Co. v. Bell, m 111. 
App. 280; Cole v. St. Louis Transit Co., 183 Mo. 81, 81 S. W. Rep. 1138; 
Colley v. Southern Cotton Oil Co., 120 Ga. 258, 47 S. E. Rep. 932; Thomas 
v. Smith, 90 Minn. 379, 97 N. W. Rep. 141 ; Grant v. Keystone Lumber Co., 
119 Wis. 229, 96 N. W. Rep. 535; Cudahy Packing Co. v. Anthes, 117 Fed. 
Rep. 118, 54 C. C. A. 504; Simone v. Kirk, 173 N. Y. 7, 65 N. E. Rep. 739. 
This is the rule even though due care on the part of the fellow servant would 
have prevented the injury. Cone v. D. L. & W. R. R. Co., 81 N. Y. 206, 37 
Am. Rep. 491. A few of the authorities hold that the master is liable only 
if his negligence is the proximate cause of the injury. Phil. Iron Co. v. Davis, 
in Pa. St. 597, 56- Am. Rep. 305; Luts v. A. & P. R. R. Co., 6 N. Mex. 496; 
Trewatha v. Buchanan Gold Mining Co., 96 Cal. 494; Little Rock R. R. Co. 
v. Barry, 84 Fed. Rep. 944. The great weight of authority, however, is to the 
effect that in cases of concurrent negligence the master is liable. 

Master and Servant — Tort of Servant — Scope of Employment. — W, 
an employe of defendant railroad corporation, whose duty it was to manage 
a steam pump on defendant's right-of-way, was given a tricycle to gather fuel 
from any portion of the said right-of-way. On this occasion, while on his 
way to a certain point for fuel he was accosted by a sick friend who desired 
W to carry him to Waverly, a station three miles beyond his intended desti- 
nation. On returning, but before reaching the point at which he had origin- 
ally taken up his- sick friend, he negligently ran into plaintiff and severely 
injured him, for which injuries the plaintiff brought this action against the 
master for damages. Held, that the employe had resumed the duties of his 
employment, and the responsibility of the master for his acts attached imme- 
diately on his having accomplished the errand on behalf of his friend, and 
started to return to his duty of gathering fuel, and the defendant was there- 
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fore liable for his acts (other conditions of liability existing) when he struck 
plaintiff. Barmore v. Vicksburg, S. & P. Ry. Co. (1905), — Miss. — , 38 So. 
Rep. 210. 

The principle is well settled that the master is not liable for the negligent 
act of the servant done outside the apparent scope of the master's business, 
and the servant's employment. Bishop, Non-Contract Law, §612; Mechem, 
Agency, §§737, et seq; Smith, Master and Servant, p. 339. But however 
apparently simple and easy of comprehension the rule may be, it is some- 
times found difficult of application ; though the difficulty in each particular 
case arises not from any uncertainty in the rule itself but in ascertaining 
whether the act complained of was done in the execution of the master's 
business, and within the scope of the agent's employment. Various tests have 
been suggested for the purpose of solving this troublesome question, but in 
each one this inquiry is predominant, Was the agent engaged at the time in 
serving the principal ? Lima Ry. Co. v. Little, 67 O. S. 91 ; Holler v. Ross, 68 
N. J. L. 324. If the servant was at the time when the injury was inflicted, 
acting for himself and as his own master, pro tempore, the master is not 
liable. If the servant steps aside from his master's business for however 
short a time to do an act not connected with such business the relation of 
master and servant is for the time suspended. Morier v. Ry. Co., 31 Minn. 
351 ; Krzikowsky v. Sperring, 107 111. App. 493 ; Stephenson v. Southern 
Pacific Co., 93 Cal. 558; Cobb v. Simon, 119 Wis., 597. In the recent case of 
Loomis v. Hollister, 75 Conn. 718, the court said: "When the servant takes 
his master's team in pursuance of his employment and, abandoning the pur- 
pose for which he started, goes off on some business of his own, he may thus 
take his master's team into his own possession without authority, for the 
transaction of his own business, and in such case his acts are not in the 
execution of his master's business and his master is not liable for his negli- 
gence." The leading cases on this subject are cited and commented upon in 
both the majority and dissenting opinions in the principal case, but the 
conclusions arrived at are in conflict. We believe the conclusion of the 
majority cannot be sustained in law, and that the error into which the court 
has fallen, is in confusing deviation from the master's service with a total 
departure therefrom. In the language of the dissenting chief justice, "The 
principle here stated (is) fraught with great danger. With all deference, I 
greatly fear that this decision will certainly return to plague the court." 

Municipal Corporations — Effect of Recital in Bonds. — The city of 
West Plains issued bonds for the purpose of constructing an electric light and 
waterworks plant. In a suit brought by a taxpayer against the collector of 
revenue to set aside a levy made for the purpose of paying the interest on 
such bonds on the ground that such levy was not authorized by the Con- 
stitution or statute, the effect of the following recital in the bonds was 
brought in question: "And it is hereby certified and recited that all acts, 
conditions, and things required by the Constitution and laws of the State of 
Missouri to be done precedent to and in the issuance of this bond have been 
properly done, happened and been performed in regular and due form and 
time, as required by law ; and that the total indebtedness of said city of West 



